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CORPORATE DISCLOSURE STATEMENT
In accordance with Federal Rule of Appellate Procedure 26.1, the Amici
Curiae further described below is a public benefit corporation with no parent
corporations and in which no person or entity owns stock.
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INTEREST OF AMICI CURIAE 1
The Forum for Constitutional Rights (“FCR”) is a public benefit corporation
organized under the laws of the State of Minnesota. The public benefit sought by
FCR is to educate the public on the importance of individual constitutional rights
through publication activities, as well as by filing amicus briefs in important
constitutional-law cases. FCR’s work is non-partisan in nature.
As an organization focused on matters of constitutional interpretation,
governmental power, and constitutionally guaranteed rights, FCR has closely
followed state actions undertaken during the COVID-19 pandemic. It is beyond
dispute that the advent of COVID-19 posed a novel public health threat, requiring
a concerted response from the government. However, the existence of an
emergency—impacting public health or otherwise—does not loose the government
from its constitutional obligations.
In the State of Minnesota, many of the emergency actions undertaken in
response to COVID-19 were unprecedented in modern history, and some spurred
constitutional controversies. In the context of government-mandated business
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The Forum for Constitutional Rights (“FCR”) certifies pursuant to FED. R.
APP. P. 29(a)(4)(E) that: (1) no counsel for a party authored this brief in whole or in
part; (2) no parent, publicly-held, or other corporation owns any amount of stock in
FCR, and; (3) no person or entity has made a monetary contribution to the
preparation or submission of this brief other than FCR and its counsel. Pursuant to
FED. R. APP. P. 29(a)(2), Amici have requested and obtained the consent of all parties
to file this brief.
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“shutdowns”—which the state selectively applied to businesses deemed “nonessential”—takings under the Fifth Amendment occurred.
The government’s police powers (even those exercised during an
emergency) necessarily operate under and in accordance with the Constitution, and
courts must enforce constitutional rights and protections in those instances in
which the government has overlooked or ignored them. Emergency-era powers, in
particular, require careful and searching review by the courts, as assertions made
during exigencies often set the baseline for future governmental actions.
In this case, Plaintiffs stated a takings claim stemming from government
shutdown orders imposed during the early months of the COVID-19 pandemic.
The District Court’s dismissal of this claim was in error and should be reversed.
Ultimately, the government’s selective business shutdowns should be recognized
for what they were—takings requiring just compensation under the Fifth
Amendment.
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INTRODUCTION
The government often moves quickly when faced with emergency
circumstances. In such instances, the state’s assertions about the scope of its power
can be broad—sometimes exceedingly so.
Because of this, emergency actions can lead to constitutional conflict. In the
context of COVID-19 mitigation, debates over constitutional rights flared after
state governors (including the Governor of Minnesota) attempted to contain viral
transmission through executive-order-based “shutdowns.” Under these novel and
expansive shutdown orders, long-standing American norms, traditions, and
expectations were challenged. Otherwise lawfully operating businesses were
shuttered, depriving certain citizens of income and livelihoods. Religious, political,
and other gatherings were subject to severe restrictions. In both of these areas, the
government was selective in the application of its COVID-19 mitigation regime,
forcing some to bear the full costs of public health schemes while others were not
only exempted from this burden but were also permitted to profit from the
indefinite closure of their competitors.
This kind of regulatory regime is at odds with core principles that underpin
the United States Constitution, and the Fifth Amendment in particular. Simply put,
it is difficult to square guidance provided by the Supreme Court in its “takings”
jurisprudence with the idea that the government may selectively order complete,
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indefinite closures of some lawfully operating businesses (without paying just
compensation), while their competitors are left open. Such an approach runs
counter to the principles of “fairness” and “justice” invoked in key takings cases.
See, e.g., Armstrong v. United States, 364 U.S. 40, 49 (1960) (“[The Fifth
Amendment bars the] Government from forcing some people alone to bear public
burdens which, in all fairness and justice, should be borne by the public as a
whole.”); Monongahela Navigation Co. v. United States, 148 U.S. 312, 325 (1893)
(“[The Fifth Amendment] prevents the public from loading upon one individual
more than his share of the burdens of government, and says that when he
surrenders to the public something more and different from that which is exacted
from other members of the public, a full and just equivalent shall be returned to
him.”).
In the context of takings jurisprudence, courts must examine not only the
burden that state action imposes, but also how that burden is allocated, i.e.,
whether it is discriminatory or otherwise unfair. In the context of regulatory
takings, courts have examined the uneven allocation of burden as part of the
“character-of-the-government-action” prong—the third of the factors to be
analyzed in determining whether a regulatory taking occurred. Penn Cent., 438
U.S. at 124.
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In the instant case, the District Court did not evaluate critical facts such as
the distribution of burden, nor did it properly weigh the factors required to be
balanced under Penn Central. Instead, the District Court employed an analysis that
was incomplete, leading to the improper dismissal of the Plaintiffs’ takings claim.
When the three prongs of the Penn Central analysis are each analyzed and
appropriately balanced in light of the facts of the Plaintiffs’ case, the clear contours
of a regulatory taking emerge.
This is likely not the last pandemic the State of Minnesota will see. It is
certainly not the last time the state will confront questions regarding the
distribution of regulatory burdens that arise from public policy decisions. Given
the scope of governmental power asserted by Defendants—and how it may inform
future state actions—further court review of this important matter is warranted, and
necessary.

5

ARGUMENT 2
I.

In dismissing Plaintiffs’ regulatory takings claim, the District
Court did not properly analyze the Penn Central factors.
In granting Defendants’ FED. R. CIV. P. 12(b)(6) motion to dismiss

Plaintiffs’ regulatory takings claim, the District Court concluded: “Having
performed an independent review and discerning no compelling rationale for ruling
otherwise, this Court also concludes that promotion of the common good was the
purpose of imposing the restrictions at issue here.” (Mar. 30, 2021 Order at 38.)
The District Court then concluded, based solely on this, that the third Penn Central
factor—and, thus, the entire Penn Central analysis—weighed in favor of
Defendants’ position. In categorically deciding that so long as a regulation is
designed for “promotion of the common good” no taking may exist, the District
Court did not conduct the analysis it was required to undertake.
The Supreme Court has consistently stated that a regulation, if sufficiently
onerous, constitutes a taking. See, e.g., Penn Cent. Transp. Co. v. New York City,
438 U.S. 104, 127 (1978) (recognizing that a restriction on use of property may
constitute a taking “if it has an unduly harsh impact upon the owner’s use of the

2

Both to avoid repetition and because FCR perceives the District Court’s lack
of a complete regulatory-takings analysis to be particularly at odds with FCR’s
mission of upholding constitutional rights, FCR’s brief focuses solely on a
regulatory takings analysis of this case, and does not address other meritorious
arguments raised by Appellants.
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property”); Andrus v. Allard, 444 U.S. 51, 66 (1979) (explaining that deprivation
that impacts the “aggregate” of a property owner’s “bundle” of property rights
would amount to a taking); Goldblatt v. Hempstead, 369 U.S. 590, 594 (1962)
(“This is not to say, however, that governmental action in the form of regulation
cannot be so onerous as to constitute a taking which constitutionally requires
compensation.”); United States v. Cent. Eureka Mining Co., 357 U.S. 155, 168
(1958) (“[W]e have recognized that action in the form of regulation can so
diminish the value of property as to constitute a taking.”).
Eschewing bright-line determinations, Penn Central calls for “ad hoc” factspecific inquires. Penn Cent., 438 U.S. at 124. This is because regulatory takings
cases “‘necessarily entail[] complex factual assessments of the purposes and
economic effects of government actions.’” Tahoe-Sierra Pres. Council v. Tahoe
Reg’l Planning Agency, 535 U.S. 302, 321, 342 (2002) (quoting Yee v. Escondido,
503 U.S. 519, 523 (1992)); see also Penn Cent., 438 U.S. at 124 (stating that “this
Court, quite simply, has been unable to develop any ‘set formula’ for determining
when ‘justice and fairness’ require that economic injuries caused by public action
be compensated by the government, rather than remain disproportionately
concentrated on a few persons”).
In dismissing the takings claim below, however, the District Court did not
analyze the unprecedented nature of the health crisis at issue in this case, nor did
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the District Court examine the novelty of the governmental actions taken to
address it. See In re Rutledge, 956 F.3d 1018, 1023 (8th Cir. 2020) (“Arkansas,
along with the rest of the nation and the world, is in the midst of an unprecedented
health crisis occasioned by the worldwide COVID-19 pandemic.”). In light of the
unprecedented nature of the COVID-19 pandemic and the numerous governance
questions it has raised, the Penn Central analysis, which is already fact-intensive,
requires an even more searching analysis—one that cannot be conducted at the
Rule 12 stage.
Compounding this problem, the District Court granted Defendants’ Rule 12
motion to dismiss based on assumptions it made about the restrictions at issue. (See
Mar. 31, 2021 Order at 38.) The District Court’s assumptions, however, are
contrary to the allegations in the Complaint—allegations which must be taken as
true for purposes of the Rule 12 motion. The Southern District of California,
considering a Rule 12 motion to dismiss a Takings Clause claim nearly identical to
that at issue here, recently concluded that the plaintiffs’ complaint was sufficient to
state a claim for relief:
Federal courts favor resolution of claims on the merits. Plaintiffs have
alleged that their hair and nail salons have been closed by orders of
County and City Defendants. Plaintiffs have alleged that the shutdowns
have taken away their occupations and businesses for the public good
without compensation. They claim they have suffered an
uncompensated taking in the past and continue to suffer an
uncompensated taking. This is sufficient to meet the FRCP Rule 8
standard of a short and plain statement of the claim and plausibility.
8

Bols v. Newsom, No. 20cv873-BEN (BLM), 2021 U.S. Dist. LEXIS 15237, at *23
(S.D. Cal. Jan. 26, 2021). This Court should likewise conclude that Plaintiffs have
sufficiently stated a regulatory takings claim and allow the claim to proceed.
II.

A balancing of the Penn Central factors demonstrates that the
state’s closure of select businesses was a regulatory taking.
The Supreme Court in Penn Central articulated the test to be applied in

determining whether a regulatory taking has occurred:
In engaging in these essentially ad hoc, factual inquiries, the Court’s
decisions have identified several factors that have particular
significance. The economic impact of the regulation on the claimant
and, particularly, the extent to which the regulation has interfered with
distinct investment-backed expectations are, of course, relevant
considerations. . . . So, too, is the character of the governmental action.
Penn Cent., 438 U.S. at 124. The District Court began its analysis of the regulatory
takings claim by concluding that the first two factors (economic impact and
interference with investment-backed expectations) “fall in Plaintiffs’ favor” such
that “only the third factor of the Penn Central test is at issue.” (Mar. 30, 2021
Order at 36–37.) Yet in conducting its analysis, the District Court gave no weight
to the first two factors, basing its decision on the third factor alone. (Id. at 38
(“Therefore, the character of the government action, the third factor of the Penn
Central test, rests in Defendants’ favor. Based on this balancing of the three
regulatory-takings factors articulated in Penn Central, Defendants’ restrictions
imposed pursuant to the EOs do not constitute a regulatory taking.”).)
9

Under the District Court’s analysis, the restrictions at issue cannot constitute
a taking so long as “promotion of the common good” was their “purpose.” (Id.)
The Supreme Court has explained, however, that the “temptation to adopt to what
amounts to per se rules in either direction must be resisted.” Tahoe-Sierra Pres.
Council v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 321, 342 (2002) (quoting
Palazzolo v. Rhode Island, 533 U.S. 606, 636 (2001) (O’Connor, J., concurring));
see also Penn Cent., 438 U.S. at 124 (stating that “we have frequently observed
that whether a particular restriction will be rendered invalid by the government’s
failure to pay for any losses proximately caused by it depends largely ‘upon the
particular circumstances [in that] case.’”) (quoting Central Eureka Mining, 357
U.S. at 168) (emphasis original to Court in Penn Cent.). Despite this, the District
Court stated and relied solely upon a per se rule, and it thus failed to conduct the
analysis described by the Court in Penn Central as “ad hoc, factual inquiries,”
Penn Cent., 438 U.S. at 124, in dismissing Plaintiffs’ regulatory takings claim
below.
The District Court’s reliance on a single Penn Central factor was error in
light of the Supreme Court’s directive that no single Penn Central factor—standing
alone—is dispositive. For instance, regarding the role of “investment-backed
expectations,” the Justice O’Connor explained in Palazzolo v. Rhode Island:

10

The Rhode Island Supreme Court . . . erred in elevating what it believed
to be “[petitioner’s] lack of reasonable investment-backed
expectations”
to
“dispositive”
status. . . . Investment-backed
expectations, though important, are not talismanic under Penn Central.
Evaluation of the degree of interference with investment-backed
expectations instead is one factor that points toward the answer to the
question whether the application of a particular regulation to private
property “goes too far.”
533 U.S. at 634 (O’Connor, J., concurring) (citation omitted; brackets and
emphasis original to Justice O’Connor in Palazzolo). In light of this, the District
Court’s sole reliance on only the third “character-of-the-government-action” Penn
Central factor was improper.
Finally, the District Court’s analysis of the “character-of-the-governmentaction” prong, in addition to being too narrow, was incomplete. Contrary to the
District Court’s analysis, this prong encompasses not only the nature of the
governmental action in question, but also the effects of that action, including the
burden imposed by the regulation and the distribution of that burden across society.
In clarifying and reaffirming the Court’s regulatory takings framework in Lingle v
Chevron U.S.A, Inc., Justice O’Connor wrote, for the Court, that such a framework
must answer questions about “the magnitude or character of the burden a
particular regulation imposes upon private property rights” and “how any
regulatory burden is distributed among property owners.” 544 U.S. 528, 542
(2005) (emphasis in original).
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Takings analyses begin almost invariably with the premise that the
government has acted to provide a public benefit or otherwise promote the
common good.3 First English Evangelical Lutheran Church v. Cty. of Los Angeles,
482 U.S. 304, 314–15 (1987) (holding that the takings doctrine “is designed not to
limit the governmental interference with property rights per se, but rather to secure
compensation in the event of otherwise proper interference amounting to a taking”)
(emphasis in original); see also Armstrong, 364 U.S. at 49 (“The Fifth
Amendment’s guarantee that private property shall not be taken for a public use
without just compensation was designed to bar Government from forcing some
people alone to bear public burdens which, in all fairness and justice, should be
borne by the public as a whole.”).
Identification of a public purpose or benefit is not the end of the analysis,
however—it is only the beginning. From there, the purpose of the government’s
action and its effects on private-property rights must be examined. See Palazzolo,
533 U.S. at 633–34 (O’Connor, J., concurring) (“The purposes served, as well as
the effects produced, by a particular regulation inform the takings analysis.”)
(citing Penn Cent., 438 at 127). The fact that the government has used its police
powers in furtherance of the “common good” in interfering with private property

3

Questions about whether a particular governmental action violated due
process, equal protection, or other requirements are subject to separate analytical
frameworks.
12

does not, as the District Court assumed, automatically resolve a takings analysis in
the government’s favor. The recognition that police powers can trigger takings has
been articulated since the inception of regulatory takings jurisprudence. In
Pennsylvania Coal v. Mahon, for instance, Justice Holmes explained:
If . . . the uses of private property were subject to unbridled,
uncompensated qualification under the police power, “the natural
tendency of human nature [would be] to extend the qualification more
and more until at last private property disappeared.” . . . These
considerations gave birth in that case to the oft-cited maxim that, “while
property may be regulated to a certain extent, if regulation goes too far
it will be recognized as a taking.”
Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1014 (1992) (quoting Penn. Coal
Co. v. Mahon, 260 U.S. 393, 415 (1922)).
The question of burden—and whether it is fair and just to force a certain
segment of the population to the bear the burden necessary to serve the common
good in a particular instance—is at the heart of Plaintiffs’ case. When the COVID19 pandemic was at its height, most, if not all, of the country was called upon to
“socially distance.” For many, this meant little more than maintaining a six-foot
distance from strangers and wearing a mask in public places. But for select small
businesses—including Plaintiffs here—it required far more. It required total
closure for a period of months—accompanied by loss of the right to conduct
business and, concomitantly, substantial loss of income. This precluded the owners
of these shut-down businesses from carrying out their “primary expectation

13

concerning the use” of their property, Penn Cent., 438 U.S. at 136—a fact that did
not exist, and that led the Court to deny just compensation, in Penn Central. Id.
Meanwhile, big-box stores, competitors of many of the small businesses
required to close, were permitted to remain open, to continue conducting business,
and to continue making income. The theoretical benefit of the selective closures
flowed to society as a whole, but the full burden was only shouldered by select
businesses, such as Plaintiffs. For this reason, “fairness and justice” require that
society as a whole compensate these business owners for their sacrifice—the losses
they suffered at having to relinquish their property rights.
The Supreme Court’s analysis in Eastern Enterprises v. Apfel is instructive
in this regard. 524 U.S. 498 (1998). That case involved legislation that
retroactively imposed liability on certain coal companies for funding healthcare
benefits for individual coal workers whose employers—who would otherwise have
been responsible for funding these employees’ healthcare benefits—had exited the
industry. Id. at 515. This effectively reallocated to coal employers that remained in
the industry in the early 1990s obligations previously undertaken by companies
that had since left the industry. Id. The Court prefaced its analysis by stating:
Our decisions . . . have left open the possibility that legislation might
be unconstitutional if it imposes severe retroactive liability on a limited
class of parties that could not have anticipated the liability, and the
extent of that liability is substantially disproportionate to the parties’
experience.

14

Id. at 528–29.
The plaintiff in Eastern Enterprises, Eastern, had not made promises of
lifetime health benefits to coal workers—Eastern was not involved in the industry
at the time such promises were made by other employers. Id. at 516. The Court
found the legislation to effect an unconstitutional taking without just
compensation, reasoning:
That Congress sought a legislative remedy for what it perceived to be a
grave problem in the funding of retired coal miners’ health benefits is
understandable; complex problems of that sort typically call for a
legislative solution. When, however, that solution singles out certain
employers to bear a burden that is substantial in amount, based on the
employers’ conduct far in the past, and unrelated to any commitment
that the employers made or to any injury they caused, the government
action implicates fundamental principles of fairness underlying the
Takings Clause.
Id. at 537. The Court’s analysis centered on the inability of the plaintiff to foresee
imposition of the burden placed upon it by the legislation at issue. Id. at 536.
A similar analysis applies in the instant case. The State of Minnesota
perceived a “grave problem” in the spread of COVID-19. The solution—a
selective shutdown of certain businesses—“single[d] out certain [businesses] to
bear a burden that is substantial in amount.” Though the allocation of this burden,
unlike in Eastern Enterprises, was not “based on the [businesses’] conduct far in
the past,” it was even less related to any action by these businesses that would
make their closure foreseeable—it was based on the State of Minnesota’s
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conclusion that these businesses were “non-essential.” No business in Minnesota,
in making the decision to open its doors, has in the past contemplated being closed
down by the state as a result of its purported “non-essential” nature alone.4 Just as
the lack of foreseeability impacted the takings analysis in Eastern Enterprises,
therefore, lack of foreseeability must impact the analysis here. Finally, like the
legislation at issue in Eastern Enterprises, the State of Minnesota’s closures were
“unrelated to any commitment that the [businesses] made or to any injury they
caused.” The Court’s analysis in Eastern Enterprises, applied to the facts here,
supports the conclusion that the closures effected a taking for which just
compensation is required.
III.

Thorough court review of “emergency-era” governmental power is
necessary to preserve constitutional rights.
The judiciary plays a key role in ensuring independent review of government

actions taken—as here—during times of emergency. See Home Building & Loan
Ass’n v. Blaisdell, 290 U.S. 398, 425–26 (1934) (holding that, particularly in times
of emergency, “[w]hat power was thus granted and what limitations were thus
imposed are questions which have always been, and always will be, the subject of

4

In fact, no one prior to Defendants had ever interpreted Minnesota Statutes
Chapter 12 so broadly as to permit the Governor to take unilateral control of the
economy, such that statewide, indefinite, and selective business closures could be
reasonably foreseen. (This is particularly relevant to the second Penn Central
factor— “distinct investment-backed expectations.”)
16

close examination under our constitutional system”). That role has been borne out
by the historical record, which shows that courts—while initially deferential in the
face of emergency claims—ultimately recognize, delineate, and protect
constitutional boundaries.
The past provides a window into how courts have reviewed executives’
previous employment of emergency powers—and the corresponding impact on
constitutional rights. Nearly two decades prior to the COVID-19 pandemic, the
United States was confronted by another serious threat: a series of coordinated
attacks launched by foreign terrorists that killed over three thousand Americans on
a single day—September 11, 2001. Prospects for additional attacks were unknown.
The government responded quickly by imposing new physical security measures,
expanding surveillance capabilities, and exercising broad detention authority.
While some of these actions fell within commonly understood parameters of
governmental power, others involved novel assertions that challenged American
norms, traditions, and expectations. Executive branch attorneys wrote legal
opinions claiming the right to intercept domestic communications without first
obtaining a warrant.5 “Enhanced interrogation” techniques, such as simulated

5

See U.S. DEP’T OF JUSTICE, MEMORANDUM FOR THE ATTORNEY GENERAL
(Nov. 2, 2001), https://www.justice.gov/sites/default/files/olc/legacy/2011/03/25/
johnyoo-memo-for-ag.pdf.
17

drowning, were given written justification.6 Indefinite preventative detention
received legal blessing and was implemented.7 Each of these policies had
contravened long-standing practices grounded in the United States Constitution.
They subsequently faced court challenges, leading to years of litigation, and,
ultimately, reversal or retraction by courts, Congress, or the executive branch itself.
Isolating for analysis the issue of detention authority (one subject among
many examined by courts after 9/11), one can see the judiciary’s gradual, yet
predictable, recognition of constitutional parameters in the wake of crisis. The
Bush administration had posited legal theory in purported justification of plenary
powers to indefinitely detain United States citizens suspected of terrorist activities,
outside of the criminal justice system. In Hamdi v. Rumsfeld and the line of Padilla
v. Rumsfeld and Rumsfeld v. Padilla cases, some lower courts were willing to grant
the executive unprecedented, broad authority, until Supreme Court review (or
threatened review, in the case of Rumsfeld v. Padilla), led to turn-abouts, and a
return to constitutional norms.

6

See U.S. DEP’T OF JUSTICE, MEMORANDUM FOR ALBERTO R. GONZALES,
COUNSEL TO THE PRESIDENT (Aug. 1, 2002), https://nsarchive2.gwu.edu/
torturingdemocracy/documents/20020801-1.pdf.
7
See U.S. DEP’T OF JUSTICE, DETERMINATION OF ENEMY BELLIGERENCY AND
MILITARY DETENTION (June 8, 2002), https://nsarchive2.gwu.edu/
torturingdemocracy/documents/20020608.pdf.
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Cases such as these reflect a similar trajectory—novel assertions of
government power, followed by initial deference from the courts, and then
resolution in favor of constitutional rights. During an emergency, governmental
power can settle like a snow pack laid down by a fast-moving blizzard. Over time,
the pack settles, and the contours of constitutional rights emerge. Such rights did
not disappear, but were momentarily obscured. It is court review that illuminates
those contours.
In the context of the recent COVID-19 emergency, this re-evaluation has
already begun with respect to First Amendment rights. In the span of eight months,
for instance, the Supreme Court at first permitted—and later scaled back—
restrictions that implicated freedom of worship. In a May 29, 2020 concurrence on
the denial of injunctive relief to parties who sought to challenge restrictions on
attendance at places of worship, Justice Roberts explained:
Our Constitution principally entrusts “[t]he safety and the health of the
people” to the politically accountable officials of the States “to guard
and protect.” Jacobson v. Massachusetts, 197 U. S. 11, 38, 25 S. Ct.
358, 49 L. Ed. 643 (1905). When those officials “undertake[ ] to act in
areas fraught with medical and scientific uncertainties,” their latitude
“must be especially broad.” Marshall v. United States, 414 U. S. 417,
427, 94 S. Ct. 700, 38 L. Ed. 2d 618 (1974). Where those broad limits
are not exceeded, they should not be subject to second-guessing by an
“unelected federal judiciary,” which lacks the background,
competence, and expertise to assess public health and is not accountable
to the people. See Garcia v. San Antonio Metropolitan Transit
Authority, 469 U. S. 528, 545, 105 S. Ct. 1005, 83 L. Ed. 2d 1016
(1985).
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S. Bay United Pentecostal Church v. Newsom, 140 S. Ct. 1613, 1613–14 (2020)
(Roberts, J., concurring). Several months later, however, Justice Roberts altered his
analysis in that same case, acknowledging the need to restore the constitutional
rights the Court now recognized were being trammeled by the emergency
measures:
As I explained the last time the Court considered this evolving case,
federal courts owe significant deference to politically accountable
officials with the “background, competence, and expertise to assess
public health.” South Bay United Pentecostal Church v. Newsom, 590
U. S. ___, ___, 140 S. Ct. 1613, 207 L. Ed. 2d 154, 155 (2020) (opinion
concurring in denial of application for injunctive relief). The State has
concluded, for example, that singing indoors poses a heightened risk
of transmitting COVID-19. I see no basis in this record for overriding
that aspect of the state public health framework. At the same time, the
State’s present determination—that the maximum number of adherents
who can safely worship in the most cavernous cathedral is zero—
appears to reflect not expertise or discretion, but instead insufficient
appreciation or consideration of the interests at stake.
I adhere to the view that the “Constitution principally entrusts the safety
and the health of the people to the politically accountable officials of
the States.” Ibid. (internal quotation marks and alteration omitted). But
the Constitution also entrusts the protection of the people’s rights to the
Judiciary—not despite judges being shielded by life tenure, see post, at
6 (Kagan, J., dissenting), but because they are. Deference, though
broad, has its limits.
S. Bay United Pentecostal Church, 141 S. Ct. 716, 716–17 (2021) (Roberts, J.,
concurring). A similar re-evaluation should apply in the Fifth Amendment context.
Fifteen months after the start of the COVID-19 crisis, it is time to properly
examine the disproportionate nature of the property deprivations placed on certain
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segments of the population—and the corresponding Fifth Amendment issues
implicated by this.
This case—particularly the regulatory takings claim—permits this question
to be answered. It is a question that both the Fifth Amendment and the Supreme
Court’s jurisprudence require be taken up.
CONCLUSION
The Penn Central test requires a fact-intensive inquiry that examines
multiple factors, including the extent and allocation of regulatory burden—factors
that weigh in Plaintiffs’ favor. In applying the Penn Central framework to the facts
of this case, however, the District Court did not engage in the required analysis,
and did not apply the proper pleading standard, to dismiss Plaintiffs’ regulatory
takings claim. Accordingly, the dismissal should be reversed and the case
remanded for further proceedings.
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